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Shelia Bailey Taylor
Chief Adnrnlistrative I,a'~ Judge

September 24,2007

VIA F ACSTMlL.E_ill2~_~Alan Steen, Administrator
Texas Alcoholic Beverage Commission

R.E: Doeket ~o. 458-07-2946; Texas Alcoholic Beverage Commis.~i'D vs Aldis Michelle Petite
d/b/a Viola's Cllfe. (T ABC Case Nos. 546072 alld 564505)

Dear Mr. Steen.

Enclosed please find a Proposal for f)ecision in the above-referenced cause tor the consideraion of the
Texas Alcoholic Bl~Ve{age CommlS!;lon. Copies of the proposal arc beirig sent to Danielle Schick, :ittorney tor
T cxas ,L\lcoholic Beverage Como:lj:s~;iOl1, alld to 1~imothy Griffith, ~it10mey t(Jr the Respondent.. The 1'exas
Alcoholic Beverage Colnmis.sion (T ABC) staff' (Petitioner) brought this enforcement action against Aldis
Michelle Petite di'b/a Viola's (_~afe (J{espondent). Petitioner sought suspension of Respondent's pe1mlt and
license al]eging Respondent \vith criminal negligence pem1itted a IPincr to possess or consume an alcoholic
oe\/erage, that Respondent was into'~cated on the licensed premisc. For the reasons discussed in thjs proposal
for decision, the Adnlinistrative Law Judge (ALl) recommeuds that Respondent's existing pennit aJld license
not be suspended in the matter of permitting a minor on tile licensed premises, the existing permit wid license be
suspended 1or 10 days or a civil penalty 01- S 1500 be paid in lieu of suspension.

Pursuant to the Administratilre Procedure Act, each party has the right to file exceptions to the proposal,
accompanied b)' supporting briefs. Exceptions, replies to the exceptions, and supporting briefs mus:~ be filed
with the Comnlission according to tile agency's rules, ..vith a copy to the State Office of Administratye
Healings, iocated at 6777 CaJl1P Bowie Blvd. Suite 400, Fort Worth, Texas 76116. A party filing e~ceptions
replies. anI-! bril;t's must serve a copy on the other party hereto.

/
(

Phyl~;t Cram
AdrMnistrative Law

P(~c1d

77 (~"-mf' Ro,.,ie Blvd Suite 4.()O .Fort ~;or1h, T';;X8' 76116
(81":,';'?1-1.33 Fax (817) 37-;;-370ti

htlp;I':\\"'-W.~1),1h"SL..t,: t~u~
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DOCKET NO. 458-07-2946

TEXAS ALCOHOLIC BEVERAGE
CO1\llMISSION
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BEFORE THE STATE OFFlCE

v.

OF

ALDIS MICHELLE PE'T.lTl;:
d/b/a/ VIOL_-\'5 CA"~E
(T .-\BC ~os. 546U72 and 564505) ADMINISTRATIVE HEAR] NGS

PROPOSAI~ FOR DECISION

The Tcxas Alcoholic Beverage Commission 0' ABC) staff (Petitioner) broug:1t this

enforcement action against 1\ldis MicheJfe Petile dib!a Viola's (~ate (Respondent). Petitioner sought

slIspcnsion or Respondent's permit and lIcense alleging Respondent with criminal neg"igence

penl1itted i1 minor to po~sess or consume an alcoholic bcverage, and that Respondent was into:{icated

on the !icensed premise. For the reasons discussed in this proposal for decision, the Admiru~,trative

law Judge (AU) recommends that Respondent's cxi~ting J?effi1it and license not be slIspeJided in

the matter ofpelmitting a TrJ.inor to possess or consume an alcoholic beverage and that int11e matter

Jf 

the Respondent being intoxicated on the licensed premises, the existing permit and lic(~nsc be

suspended tor 10 days or a civil ofpcnalty ot~SI500 be paid in lieu of suspension.

I. PROCEDURAL HISTORY

The hearing VIas held on August 14,2007, at the Fort Wol1h field office of the State OffIce

of Administrative Hearings (SOAH), 6777 Camp BOW1c;: Boulevard, Suite 400, Fort Worth, T'Mrant

County, Texas, beforc Phyllis Cranz, an Administrative I.aw Judge (AIJ)- Petitioner appeared and

was represented by DanielJe BoazemanSchick, TABC Staft- .'\ttomey. Respol1dent appeared and

was represented by her attorney, l."imothy E. Griffi1h. There were no challenges to the fi)tice of

-[he 

hearing concluded on August 14. 2007, and the recorct closedw ,-hearing. jurisdiction, or venue

7, 2007on AUgl_1Sl
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II. DISCUSSION

Applicllble La\v

A.

T ABC i~4uthorizedltnderTEx. ALCO. BEV.CODEAr,,"N. §§ 106

3,104.01 

(5), 61 (t)(13),

25.04, 

and 61.7~ I(a)( to cancel or suspend a Respondent's permit and license

B. Evidence

No busiry~ss records or violatiol1 history of the Respondent's pemlit and after hours lcense
I!

were offered by MABC. As no ob.iection was heard from the Respondent, the pennit ntlffibeJed BG

557308 named in the notice of violation \v'ill be considert:d the relevant pennjt!license.

~linor in possession of an alcoholit., beveragE: on the licensed premises.1.

c
.[ABC .4+ent D. Boseker testified that on or about September 9, 2006, he \illd T,-\BC AgentApple\vhite 

!fisittd the licen::;e premises. Agcnt Bosekel- observ-elj 3 Vy'oman of j;Juthful

appearance willi an alcoholic beverage. Upon questioning her, he did not ascertain her ag( as she

did not have ah identification such as a driver's license, student id, or other official docum'~nt that

disclosed her age. The young woman left the pren"lises 'NithO1.1t any alcoholic beverages. Agent

Boseker did not ~icket the woman for a violation

,Agenr Cplarles APp)ewhit~ was ""ith Agent Bosekcr on September 9, 2006 but Ji\] not have

any testImony t!~~t ",,'ould detel1nme the age of the young v.oman.

Respondenl did not present allY c\'idence.
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2.

Perrnittce/l_Hcensee illtQxicated on the premises during busincss hours.

qp May 6, 2007, Police Oftlcer Sgt. K, Rowell, Fort \\'orth Police Departmert, Fort

\Vorth, TaITant {iounty, Texas, wa~ dispatched to investigate the licensed premises in resp(nse to

several "911 calilhangups". She testified that upon arriving she observed a large crowd of:Jeople

going in and out ~he building onto the suITounding licensed premises area. When she enteled the

building, no one was near the telephonc on the wall. When questioned, none of the staft~or Fa1rons

IG1e\.\' aIlything ai:1out calling 911. Sgt. Rowe.!l was told Ulat the telephone did 11ot work. Sgt. Itowell

interviewed MsJ retire, Respondent. She observed that the Respondent had the strOllgodor of an
i

alcoholic beverage on her breath, was swaying as she sto6d, and appeared disoriented. Sgt. ]towell

called -r ABC an~ reques1ed an agent to come and investigate due to repeated emergency call s from

the premises and Iher observations of the Respondent.

T ABC ,\~t~~{ D. 8o~eker arrived in response to Sgt. Rowell's request at approximate! 2:45

;l.m.. Ile (lbs,~r\1dd a laJge crowd at the. licensed premise v.i..ere a pool tournanlcnt was ill pogress
,

A.fter hearing Sg1. Rowe1.l'~ observations, Agent Boseker asked Ms. Kirk who ~'as behind the b,->,T

to speak with him outside where it was easier to talk. Ms Kirk was followed by tv/o people. one of

whom was Ms. P~tite. the Respondent. \\-l1en asked about the 911 calls, no one could explai;l them.
,

Agent Boseker p~rsonal]y observcd the Respondent who identified herself as the owner. Resrondent

had the strong $~or of an alcoholic beverage on her breath, was unsteady standing and needed

support, had ditplculty ansvrering questions, appeared confused, and did not know \'v'hat time: of day

1: was.

Continui~g his testimony, Agent Boseker stated that he is certified to ,md cond Jcled a

horizontal gaze n~stagmus examination ofResponder!t. Respondent lacked smooth pursuit in both

eyes, demonstratlj:d distinct nystagmus at the maximwn deviation of'both ey~s, and demonst,-ated an

onset ofnystag~rs prior to 450 from the center line. Respondent stated that she had conSUllled 1WO

beers in the lastj»Ollf Respondent was requested to (:,ro\,ide a sarnple of her breath for a f'ortable
i

Breath Tester Mq refused Agent Boseker formed the opinion that the Respondent \Vas intc xicata::d
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alld arrested her for pllblic intoxication

Respondent called six \..itnesses who knew her and were present part or all \tlay 6, 201)7) the

day ot"the pool tournament at the licensed premises. Each of the \\1tnesses stated that tIleir belief

\vas that Respondent was not intoxIcated that day.

Sharon Johnson stated that she observed Respondent for approximately nine hours cn May

6., 2007. She observed the Itespondent serving a crowd of more than one hundred people, ~icking

up cup:), keepingl StOIC of the tollmament, and appearing quiet a11d sober.

Paul Lillard ,,,,,"as at thc premises from nool1lmtil closing time. He stated that Respondc:nt was

cleaning tables, making change. ser\ring customers, alert, coherent and sober, and keeping tp ,"virh

the \\1,'0 tables oflcornpetito::-s at the tournament.

B.J. Sim~10ns was at I.he premises t'rom approximately 2: 15 p.m. until Respondent was

arrested. t-le obslerved that she appeared tired but sober and was behind the bar and working tast

\\rhile taking care of the tournament

Cary Jon~s was at the premises all day and did not observe the Respondent with slurred

speech, lack of balance, or staggering.

James Lolve was at t]1e premises ti"om noon until Re::pondent was arrested. I-Ie stated "hat she

\~'a.s sober \vith qo signs of intoxication \vhilc rufU1ing th\~ pool. tO1.1man1ent.

Crystal Kirk W~.s at ':he premises for 12 hours and sr,...\' Respondent waiting tables Sh: stated

that the Respondent "'Y'as sober in her estimation, being alert and coherent,

After lhelsix \\ritnesses had testified, Respondent testified. She stated that $hc \\:as '..'orking

all day on the topmament 'which drew a large crowd. She stated that she did not believe ~hc v:as
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intoxicated, but t~red. She said that she had consumed t""o beers over two hours and had eaten

In response to cross examiraation,barbeque, beans, and potatQ salad for dirmer at 1 :30 p.m

I~espondent stat~ that she i:; not seller-server trained Shc was unclear about any training "llat she

had since acglliring her peu1itf'license.

Responde~t did Qffi~r (;;v1dence of posting T ABC rules concerning the operation of 'the

licensed premises which included nQtice of no Cof\sun1priofl of alcoholic beverages by perSOl1~ lU1der

71 years of age, ~l1d no ille~:al drug usage on the premises

Analysis and Conclusionc.

As to thelfirSl allegct1oTl that Respondent or her agent, serVatlt, or employee \~'ith cJ1minal

negligence pel111i~ed a minor to possess or (;(_msume an al(;oholic beverage on the licenscd pJ emise

Thcre are insuffiqient spec1J:lc, articulated facts presented to support a tIn,ling that such a vi }lation

occurred. Thcre is not credible evidf;~ncc that the woman with the youthfill appcaraJ1ce \va:; under

21 years of age in possession of an alcoholic beverage.

'he 

evidcnce preseJ'lted on the second issue of the pern1inee/llcensee being intoxic;lted on

the preniises is Isuftlcient to determine that !hc Respondent was intoxicated 011 the night in

discussion. Respondent i$l:he o\vner/operator of the premises and was present when {he For1 Worth

Police Department responded to multiple 911 calls wher~ someone from the premises was calling

and hanging up. fort WOrt!1 Police Department callcd l' ABC for assistance. Respondent cculd not

explain \0 the p~lice ofticl~r and the T ABC agent who was phoning 911 and hanging u,. She

appeared jntoxic~ted. Upon completing a standardized fielti sobriety test and refusing to provide a
:

~..'\mple of her br~ath tor a portable breath tester: Respondent wa$ arrested for public intox cation.

f\lthough multiple persons testificd as to Respondent's hard work and long hours on May t" 2007,

none of those porsol1s \\'erl~ trained in recognizing intoxicatiol) nor did they teSlify as to ,vhethcr

Each person di.l testifyRespondent had been consuming alcoholic beverages ?nd how le\'/ or many

to Respondent performing "casks that she had performed mill1Y times before btlt did not testl1y to tile
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timc of their obser.-alions or as to ob$en'atic_ms that were inc.onsistent wIth p1.1blic intoxicaticn.

trained obscrvers, Respondent exhibitcd the signs on intoxication including being unsteady :>n her

[eel, confused and unable to answer q1.lestions about her pren1ises, the odor of an alcoholic bc"/erage

on her breath, and exhibiting clues dtlIing the horizontal gaze nystagmus examination. Respondent.

was intoxicated on hcr premises.

No 

history' of the prt:mises was ollered by the T .A.BC It is presumed that Respondrnt has

no prior violation history

III. FINDINGS OF F ..:\.CT

Aldis Michelle Peti1:e d/b/a Viola's Cafe (Respondent) is the holder of a Wine an1 Beer
Retailer's pemlit BO 557308 and a Retaii Dealer's On-Premises Late Hours License which
are currently valid.

Respondent~ s petmit and licen.,;e were iSSlled f~r the premises located at. 312 East Hattie
Street, Fort \1\,1'01111, Tarrant County, Texas 76l04.

3 011 July 19, 2007, the 'l'exas Alcoholic Beverage Commission (Petjtioner) issued its Notice
of Hearing to Respondent conceming two violatjorls at its adliress ot"record, 312 East Hattie
Street, Fort Worth, l~arrant County, Texas 76104, via celiified mail, retlU11 receipt reCltestcd

(#'70060100000220094591).

On August 14, 200'7. u hearing conv~ned before ALJ Phyllis Cranz at the State 01nce of
Administrative Hearings, 6777 Camp Bowie Boulevm'd, Suite 400, Fort Worth, Tarrant
County, Texas. PetitIonl:r was represented by Danielle Boazeman.Schick. TABi: Staff
Attorney. Respondent appeared in pel"SOn and was represented by counsel, TimotllY (rrifllth.

4

5 OJ) September 9, 2007, TABC Agent D. Bose~.;r spoke with a woman who appeared
younger than 21 Yt~ars of age who was in possession of an alcoholic beverage on the

premise$.

Agent Boseker dJ(.!not asceI1ain the tl-ue age of the wornaIl nor her identity and did n){ issue
a ticket tor ,t minor in possession.

6

"7 011 y1ay 6,2007, repeated 911 calls were made from the premises then hung up prcmpting
the ForI Worth Police Departme2it to respond
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8 Police Officer Sgt. K. Rowell, 1:;011 Wortl... Police Department, \vaS dispatched to the premises
where a pooltoumament was in progress, and called (he local1~ ABC office to send an Olgent.

9 Sgt. K- Rowell questioned the staff and several customers ",,'ho could not explain th,~ calls
and stated that the phonc was not working.

10. Sgt, K, l~~well observed the RespoJldent \\'ho could not explain the phone calls and had the
strong odor of an alcoholic beverage on her breath, '.;vas swaying a,s she stood, and ap))eared
disoricnted,

11 TABC Agent 0 Boseker ~JTived and heard Sgt. Rowel]'s observations and personally
obsen'ed the Respondent.

12. Agcnt D. Boseker personally observed that the Respondent had the strong odor of an
alcoholic beverage on her breath, \\'as unsteady standing and needed support, had difficulty
answeling questions, appeared confused. and did not know what time of day it was

3 Agent D. Boseker is certified to and conducted a horizofltal gaze nystagmus examination ot'
Respondent. Respondent lacked smooth pursuit in both eyes, demonstrated cistinct
nystagmus at the ma:l{imum de\;iation of both eyes, a.'1d demonstrated aI1 onset ofnystagmus
prior to 4150 [rom th~~ center lIne.

14. Respondent stated that she had consumed two beers in the last hoof.

15 Respondent was requested to pro,'ide a sample of her breat11 for a portable breath tes_er and
rcfused-

16 Agent Boseker formed the opinion that the Respondent was ifltoxicated and an-ested her for
public intoxication.

7 Respondent was inll"xicated on the liccnsed premises.

v CO!\CLl~SIONS OF LAW

T ABC hasjurisdicrionoverthis matter under TEX. ALCO BEY. CODEA~'"N. Chapters :'.6, and
61

The StaTe Ot1ice 01:' 1'\drniniSlrat1,,-c Hearings ha~ jurisdiction over all matters related to'"'
COf1ductlng a hearing in this proce~ding, including the preparation of a proposal tor decisIon
with proposed findings ot' tact and concrusions c[ Jaw, llf1der lEX- Goy"r <'-::-ODE AT,:'..j -ch.
7() ('

t1- " )
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3 Respondent received. proper notice of hearing. TEX. GO\ CODE A~"N. § 2001.052

4. Based upon l::indings of Fact ~\.lmbers 5 and 6, th~re is insufticient evidence to surport a
violation or TEX. AlCO. BEy'. CODE A~. § 106.13.

Based upon Fif1dings of Fact ~umbers 7-17, Respondent v1olated TEX. ALCO. BEY. CODE
A!\.":-.I. §§ 104.01 (5) 111d 11.61 (b)(13).

6. Ba.~cd I.IpOn the forc:going Findings of Fact and Conclusions of Law, Respondent's Beer
Retailer's On-Prem1.ses License and a Retail DeaJer's On-Premises Late Hours license
should be suspended tor 10 days or a penalty of $1500.00 should be assessed in lieu of

suspenSIon.

SIGNED ON Scptember :!4~ 2007


